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PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3298

March 2, 2001

TO:  PARTIES OF RECORD IN CASE 99-03-070

This proceeding was filed on March 31, 1999, and is assigned to Commissioner Henry Duque and Administrative Law Judge (ALJ) Victor Ryerson.  This is the decision of the Presiding Officer, ALJ Ryerson.

Any party to this adjudicatory proceeding may file and serve an Appeal of the Presiding Officer’s Decision within 30 days of the date of issuance (i.e., the date of mailing) of this decision.  In addition, any Commissioner may request review of the Presiding Officer’s Decision by filing and serving a Request for Review within 30 days of the date of issuance.

Appeals and Requests for Review must set forth specifically the grounds on which the appellant or requestor believes the Presiding Officer’s Decision to be unlawful or erroneous.  The purpose of an Appeal or Request for Review is to alert the Commission to a potential error, so that the error may be corrected expeditiously by the Commission.  Vague assertions as to the record or the law, without citation, may be accorded little weight.  

Appeals and Requests for Review must be served on all parties and accompanied by a certificate of service.  Any party may file and serve a Response to an Appeal or Request for Review no later than 15 days after the date the Appeal or Request for Review was filed.  In cases of multiple Appeals or Requests for Review, the Response may be to all such filings and may be filed 15 days after the last such Appeal or Request for Review was filed.  Replies to Responses are not permitted.  (See, generally, Rule 8.2 of the Commission’s Rules of Practice and Procedure.)

If no Appeal or Request for Review is filed within 30 days of the date of issuance of the Presiding Officer’s Decision, the decision shall become the decision of the Commission.  In this event, the Commission will designate a decision number and advise the parties by letter that the Presiding Officer’s Decision has become the Commission’s decision.

 /s/  LYNN T. CAREW 

Lynn T. Carew, Chief

Administrative Law Judge
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PRESIDING OFFICER’S DECISION  (Mailed  3/2/2001)

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Terril L. Graham,



Complainant,


vs.

Atascadero Mutual Water Company,



Defendant.


Case 99-03-070

(Filed March 31, 1999)

Terril L. Graham, complainant.

Lenard G. Weiss, Attorney at Law, and Ken Weathers,
for Atascadero Mutual Water Company,
defendant.

OPINION

Summary

The amended complaint of Terril L. Graham (Graham) against Atascadero Mutual Water Company (AMWC) is denied.  Case 99-03-070 is closed.

Procedural History

Graham filed his initial complaint in this proceeding on March 31, 1999.  AMWC filed a timely answer on May 13, followed by a motion to dismiss for lack of jurisdiction.  The administrative law judge (ALJ) and assigned commissioner held a prehearing conference (PHC) on June 10, 1999, for the purposes of formulating and simplifying the issues and setting a procedural schedule.  At the direction of the ALJ the parties filed a Joint Case Management Statement on July 2, 1999, to accomplish these purposes.

On July 12, 1999, Graham filed an amended complaint that reflected the parties’ reformulation of the issues.  AMWC filed its answer to the amended complaint on July 19.
  The ALJ held an evidentiary hearing in Atascadero on September 10, 1999, after which the parties filed two rounds of briefs.  The proceeding was submitted on December 27, 1999.  Owing to the parties’ request to extend the briefing schedule, we issued Decision (D.) 00-03-008, extending the statutory deadline under Pub. Util. Code § 1701.2(d) for resolution of this case.

Discussion

Based upon the issues framed by the parties in their Joint Case Management Statement, the assigned commissioner’s Scoping Memo and Ruling articulated the principal issue in the proceeding as “whether the nonutility defendant’s mutual water company has, through its actions, become a public utility subject to regulation by the Commission.”  Graham claims that AMWC has transmuted itself into a public utility by failing to sell water to its members at cost, i.e., by earning a profit on water sales.  AMWC denies that it has sold water at a profit.

In support of his contention Graham cites various actions by AMWC that either resulted in the accrual of a relatively substantial capital and operating reserve, or the expenditure of funds for plant that benefited certain developers or stockholders in lieu of lowering rates for all members.  Graham claims that the retention or expenditure of these funds is tantamount to making a profit, and that AMWC should therefore lose its unregulated mutual water company status.

Although we have addressed a number of cases in which mutual water companies were alleged to have lost their unregulated status because they allegedly sold water to nonmembers, this appears to be the first instance where a mutual is accused of losing that status for selling water at a profit.  The relevant principles are set forth in provisions in the Public Utilities Code which govern the status of mutual water companies.

Pub. Util. Code § 2705 provides in pertinent part,

“Any corporation or association that is organized for the purposes of delivering water to its stockholders and members at cost, including use of works for conserving, treating, and reclaiming water, and that delivers water to no one except its stockholders or members, or to the state or any agency or department thereof, to any city, county, school district, or other public district, or any federal agency that provides fire protection or operates park facilities, or to any other mutual water company, at cost, is not a public utility, and is not subject to the jurisdiction, control or regulation of the commission.”

* * *

“The term ‘cost’ as used in this section shall be construed to mean without profit.”

Under this provision we must look to two factors to determine whether a company is legitimately organized as a mutual water company:  first, whether it is organized for the purpose of delivering water at cost; and second, whether it delivers water only to its own members, stockholders, or others specifically provided for by statute.

Graham does not allege that AMWC delivers water unlawfully to anyone other than its own members or stockholders.  The gravamen of his complaint is that the company does not in fact deliver water “at cost.”
  He claims that the company in effect earns a profit in various ways, such as (1) waiving main line extension fees that would otherwise be used to reduce water rates or increase stockholders’ equity; (2) postponing the collection of certain fees relating to commercial properties, with the same result; and (3) requiring certain customers to pay booster pump fees when they actually receive their water by gravity feed, resulting in the collection of excess revenue from those customers.  He also contends that recent energy cost reductions have not been passed on to members through lower rates.  As evidence that these actions have resulted in a profit to the company, he cites the lower rates paid by customers of neighboring water districts.

AMWC denies that any of its actions have resulted in a profit within the usual meaning of that term.  Rather, AMWC characterizes any of its uses and allocation of revenues, and its decisions to forego certain fees, as internal management decisions over which we have no authority.  In support of its position AMWC presented testimony that it has never paid any dividends or otherwise distributed money to its stockholders.

The evidence presented by AMWC demonstrates that any excess of revenues over expenses was used to establish reserve accounts for AMWC’s capital and operating needs.  The company’s accountant testified that the level of these reserves is appropriate; that it is prudent to have operating reserves for unpredictable revenue variations from drought and similar causes; and that other reserves are required for plant replacement and expansion.  He also testified that the reduced cost of power was consistent with revenues AMWC received during the relevant periods, so the rates were not lowered.

Graham’s contention that some members were paying booster pump charges despite being on gravity feed was rebutted by testimony from the company’s general manager.  We find AMWC’s testimony credible, and Graham has not satisfied his burden of proof on this issue.

All of this may well be beside the point, because a substantial body of precedent supports AMWC’s argument that, as long as we find upon investigation that the company satisfies the two basic requirement of Section 2205, the company retains its exempt status, and we are without the additional jurisdiction to regulate its internal financial decisionmaking.  See, for example, Richard D. and Priscilla Benson v. Lincoln Avenue Water Company, 50 CPUC2d 639 (1993).  Such decisions are governed by AMWC’s own by-laws and rules, and may only be challenged in court under traditional legal principles.  In giving mutual water companies special status as unregulated entities, the legislature clearly intended to carve out an exception to our usual regulatory jurisdiction.

Graham has not demonstrated that AMWC has failed to sell water “at cost,” as that term is used in relevant provisions of the Public Utilities Code.  His request that we order AMWC to be reorganized as a regulated water company is therefore denied.

Findings of Fact

1. AMWC is a corporation that is organized for purposes of delivering water to its stockholders and members at cost.

2. AMWC delivers water to no one except its stockholders or members.

3. There is no evidence that AMWC at any time relevant to the complaint, paid any dividend or made any cash distribution to its members or shareholders.

4. AMWC has abandoned its Rule 45 Motion to Dismiss for Lack of Jurisdiction in this proceeding.

Conclusions of Law

1. AMWC is a “mutual water company” within the meaning of the Public Utilities Code.

2. AMWC at all times relevant to the complaint has delivered water to its stockholders and members “at cost” within the meaning of the Public Utilities Code.

3. AMWC should not be declared to be subject to our jurisdiction.

4. Graham’s amended complaint should be denied, effective immediately.

ORDER

IT IS ORDERED that:

1. The amended complaint of complainant Terril L. Graham is denied.

2. Case 99-03-070 is closed.

This order is effective today.

Dated 




, at San Francisco, California.

�  AMWC had filed a motion to dismiss the first complaint, but advised the ALJ by letter that it was abandoning this motion after Graham filed his amended complaint.


�  In addition to Pub. Util. Code § 2705, Graham relies upon Pub. Util. Code § 2725, which defines “mutual water company” for purposes of Div. 1, Part 2, Ch. 3 of the Public Utilities Code, as “ . . . any private corporation or association organized for the purposes of delivering water to its stockholders and members at cost, including use of works for conserving, treating and reclaiming water.”


�  Indeed, AMWC cites D.25954, a 1932 decision involving similar allegations of misfeasance in AMWC’s use of funds by Landowners’ League of Atascadero, although not in the context of allegedly making a profit.  We stated there that such complaints, 


“concern matters of internal management which are not within the province of this Commission to control, and do not alter our conclusion in respect to the main issue presented.  Its charges or assessments for water service rendered may or may not be entirely equitable, or in excess of the actual current cost of operation.  It is obvious the recipients of water service, the stockholders themselves, are the beneficiaries of any profits which have accumulated and they in effect are having their waters distributed among them at actual cost.  They have it within their power to administer the affairs of their corporation in any legal manner which will best promote their own interests.”


Landowners’ League of Atascadero v. Atascadero Mutual Water Co., 38 CPUC 1, 6 (1932).
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